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How race impacts who is detained pretrial

The government hasn 't collected national data on the race or ethnicity of people
awaiting trial in jail since 2002. We review the academic literature published
since then to offer a more current assessment of racial disparities in pretrial
detention.

by Wendy Sawyer, October 9, 2019

Being jailed before trial is no small matter: It can throw a defendant’s life into disarray and
make it more likely that they will plead guilty just to get out of jail. (O As advocates bring
national attention to these harms of pretrial detention, many places — most recently New
Jersey, California, New York, and Colorado — have passed reforms intended to dramatically
reduce pretrial populations.

But it’s not enough to simply bring pretrial In large urban areas, Black
populations down: Another central goal of felony defendants are over 25%
pretrial reform must be to eliminate racial bias more likely than white

in decisions about who is detained pretrial and defendants to be held pretrial.
who is allowed to go free. Historically, Black

and brown (@) defendants have been more

likely to be jailed before trial than white defendants. And recent evidence from New Jersey
and Kentucky shows that while some reforms have helped reduce pretrial populations,
they’ve had little or no impact on reducing racial disparities.

As 0f 2002 (the last time the government collected this data nationally), about 29% of
people in local jails were unconvicted — that is, locked up while awaiting trial or another
hearing. Nearly 7 in 10 (69%) of these detainees were people of color, with Black (43%) and
Hispanic (19.6%) defendants especially overrepresented compared to their share of the total
U.S. population. Since then, pretrial populations have more than doubled in size, and
unconvicted defendants now make up about two-thirds (65%) of jail populations nationally.
With far more people exposed to the harms of pretrial detention than before, the question of
racial justice in the pretrial process is an urgent one — but the lack of national data has made
it hard to answer.

https://www.prisonpolicy.org/blog/2019/10/09/pretrial_race/
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Pretrial populations, which are disproportionately Black and
Hispanic, have more than doubled over 15 years

While unconvicted pretrial populations have grow ake ost two-thi il populations nationally,
ional data have been collected since 2002 to assess how racial disp es have changed.
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While pretrial jail populations have grown to make up almost two-thirds of jail populations nationally, and
Black and Hispanic defendants were overrepresented in the 2002 population, no national data have been
collected since then to assess how racial disparities may have changed.

So what, exactly, is the state of racial justice in pretrial detention? And how can advocates
assess racial justice in their county or state? What data do they need, and where can they
find it? This briefing reviews findings from recent studies of racial disparities in pretrial
decisions — including both national and more geographically-limited analyses — and then
suggests sources for further research to understand and address the problem.

To assess the state of racial justice in pretrial detention since the last national survey was
conducted nearly 20 years ago, I reviewed more recent academic literature — studies that
utilize other data sources and offer more nuanced analysis.

Overall, the available research suggests that:

e In large urban areas, Black felony defendants are over 25% more likely than white
defendants to be held pretrial.

e Across the country, Black and brown defendants are at least 10-25% more likely than
white defendants to be detained pretrial or to have to pay money bail.

e Young Black men are about 50% more likely to be detained pretrial than white
defendants.

¢ Black and brown defendants receive bail amounts that are twice as high as bail set for
white defendants — and they are less likely to be able to afford it.

e Even in states that have implemented pretrial reforms, racial disparities persist in
pretrial detention.

https://www.prisonpolicy.org/blog/2019/10/09/pretrial_race/ 2/6
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National data is limited and outdated

Only one publicly-accessible study uses a nationally representative sample to measure
pretrial detention status by race: the Survey of Inmates in Local Jails (SILJ), which was last
conducted in 2002. Considering that jails and policing practices have changed significantly
since 2002, an update to this dataset — now slated for 2021 — is long overdue.

Since 2002, national studies have been limited to felony cases in large urban counties. These
studies are based on the Bureau of Justice Statistics’ (BJS) State Court Processing Statistics
(SCPS), data which were last collected in 2009. The data include both demographic and case
characteristics for each defendant, allowing researchers to control for legally-relevant factors
like offense type, number of arrest charges filed, prior criminal record, and whether the
defendant had failed to appear in court before. While BJS’ own publications based on this
dataset (the Felony Defendants in Large Urban Counties series) do not provide a breakdown
of pretrial detention by race or ethnicity, some academic researchers have used it for that
purpose. (For a full list of their studies, see the appendix to this article.)

These national studies of felony cases in large Racial bias acts cumulatively
counties generally conclude that the direct to affect outcomes, and

impact of race on pretrial decisions is weak, indirectly through factors like
but that racial bias acts cumulatively to affect ability to pay for bond or a
outcomes, and indirectly via factors like private attorney

ability to pay for bond or a private attorney.

MclIntyre & Baradaran’s analysis of 1990-

2006 SCPS data concludes that Black defendants are over 25% more likely to be held
pretrial than white defendants. The most recent SCPS data, from 2009, supports that finding:
Even after controlling for age, gender, and a number of conceivably legally-relevant factors
(most serious charge, prior arrests, etc.), Dobbie & Yang (2019) find that over half (58%) of
the 39 sampled counties had higher rates of pretrial detention for Black defendants than for
white defendants. In 5 counties, the unexplained racial gap was over 20%.

More recent, but geographically-limited, studies help fill in the gaps

More recent analyses shed further light on racial justice in pretrial decision-making, even
though their samples are not nationally representative. I looked at 16 of these more
geographically-limited studies, with subjects ranging from federal drug cases in the Midwest
to misdemeanor cases in Harris County (Houston), Texas. In all, they include samples from
11 states spread across the U.S., and major cities including New York City, San Francisco,
Philadelphia, and Miami.

Of course, no single estimate of racial Black and brown defendants
disparity in pretrial detention will apply to all receive higher bail amounts -
counties nationwide. In the studies I even though they are less likely
reviewed, the racial gap in pretrial detention to be able to afford it.

between Black and white defendants ranges
widely, from about 10% to 80% depending on
the study and jurisdiction (that is, the county or city).
https://www.prisonpolicy.org/blog/2019/10/09/pretrial_race/ 3/6
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However, these studies most frequently confirm that unexplained racial disparities continue
to plague the pretrial process. ® Throughout the literature, researchers report that rates of
pretrial detention and receiving financial conditions of release (i.e. money bail) are
consistently higher for Black and Latinx defendants (and often Native American defendants,
when they are included in the analysis). Bail bond amounts, too, are consistently higher for
Black and brown defendants, even though they are less able to afford money bail. Rates of
release on recognizance or other nonfinancial conditions of release, such as pretrial
supervision, are likewise lower for Black and brown — versus white — defendants.
Furthermore, the studies that included sex and age in their analysis found that young Black
males face the greatest disadvantages.

Specifically, these studies report significant racial disparities, such as:

e Most of these studies find that Black and brown defendants are 10-25% more likely to
be detained pretrial or to receive financial conditions of release.

¢ Median bond amounts, when compared, are often about $10,000 higher for Black
defendants compared to white defendants. In at least one study, the median bond set
for Black defendants was double the median bond set for white defendants.

e The most recent analyses of racial disparities in pretrial detention — assessing the
effects of reforms in New Jersey and Kentucky — show that pretrial assessment tools
have not reduced these disparities as much as advocates hoped. After New Jersey
essentially ended the use of money bail for most defendants in 2017, the total pretrial
population dropped significantly, but the racial composition of the pretrial jail
population changed very little. And in Kentucky, the racial disparity in pretrial release
rates actually worsened after the state enacted a law requiring the use of a pretrial
assessment tool.

Advocates may be able to find data about their local jails

Of course, county or city jail administrators may collect and maintain data on the
racial/ethnic composition of their pretrial populations. Advocates in some jurisdictions may
be able to request data about their own local pretrial jail populations, which they can
compare with the overall local population for a simple measure of racial disparity. Such a
comparison, however, will exclude other relevant characteristics (such as seriousness of
offense or past failures to appear in court) and won’t identify what stage(s) of pretrial
decision-making are affected by race (such as the decision to set a money bail amount, or
how high bail was set). Nevertheless, even a crude estimate of racial disparity in local
pretrial detention can help advocates draw attention to the issue and raise important
questions with decisionmakers.

Where to look next for more data

Jailing Black and brown pretrial defendants more often than white defendants isn’t just
unfair; it also contributes to racial disparities later in the justice process. But in order to solve
this problem, local advocates and policymakers need current data about who is held pretrial
in their counties and states. And in order to identify broader patterns in pretrial decision-
making, we need more data at the national level as well.
https://www.prisonpolicy.org/blog/2019/10/09/pretrial_race/ 4/6
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Until the Bureau of Justice Statistics updates its Survey of Inmates in Local Jails — which,
unfortunately, is not guaranteed to happen on schedule in 2021 due to chronic underfunding
— advocates and policymakers must rely on independently-produced local studies. Academic
researchers (including those referenced in this briefing) have already developed models for
these local studies.

In places where there appears to be little or no data published about racial disparities in the
pretrial process, advocates can partner with local academic institutions or ask state Statistical
Analysis Centers for assistance. Several large-scale projects led by non-governmental
organizations are also actively working to assist local jurisdictions in using their data to
inform policy changes that will reduce unnecessary incarceration. For example, the
MacArthur Foundation’s national Safety and Justice Challenge supports initiatives in 52
jurisdictions across the U.S. to reduce the misuse and overuse of jails. And Arnold Ventures
recently launched the National Partnership for Pretrial Justice, advancing a variety of pretrial
justice projects across 35 states. Measures for Justice is developing a broad, publicly-
accessible database of county criminal justice data; currently it offers data from 6 states,
with data from 14 more states expected in 2020. And of course, community bail funds across
the country have been collecting data as they bail low-income defendants out of jail — no
strings attached — and reporting high success rates that underscore just how unnecessary
money bail is. These kinds of resources can help local advocates and future researchers find
the data they need to measure racial disparities in pretrial justice processes, and work to
eliminate them.

See the Appendix for a list of all of the sources reviewed for this briefing, with links and
summaries of their findings related to racial disparities in pretrial detention.

Footnotes

1. For more on the negative outcomes related to especially in relation to the criminal justice

pretrial detention, see Dobbie, Goldin & Yang system. <

(2018) and research from the Pretrial Justice

Institute and George Mason University (2017) 3. There are several decision points within the

o pretrial process that are discretionary, and
therefore subject to racial bias. The studies I

2. Throughout this briefing, I use various terms to reviewed examined outcomes at several of these

refer to different racial and ethnic groups. Where
there are inconsistencies, it is because I have
attempted to use the same terms as the original
source, and these terms vary in the literature. For
example, the Bureau of Justice Statistics and the
U.S. Census use the term “Hispanic,” and when
referencing their data, I use that term instead of
the more inclusive “Latinx” that I use elsewhere.
I also use the phrase “Black and brown people”
to refer Black and any other people of color,
rather than using the blanket “people of color”
which can unhelpfully obscure the unique
experiences of Black people in the U.S.,
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stages: (1) the initial release decision; (2) the
decision to set financial or non-financial
conditions of release; and (3) when financial
conditions are set, the bail bond amount. And
because racial bias can affect each of these
stages, several studies have looked at each stage
separately in addition to measuring the
cumulative effect of race on the ultimate
outcome: whether or not the defendant is
detained in jail pretrial. See the Appendix for
details. <
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Wendy Sawyer is the Prison Policy Initiative Research Director. (Other articles | Full bio | Contact)
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